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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of 3
AETNA PLYWOCD & VENEER COVPANY )

Appear ances:
For Appellant: Foss and Schuman, Attorneys at Law

For Respondent: Burl D, Lack, Chief Counsel;
John S. Warren, Associate Tax Counsel;
Jack Rubin, Junior Counsel

oPLNLON
This appeal is nmade pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board in denying the protest of Aetna Plywood & Veneer
Conpany to a proposed assessment of additional corporation
income tax in the amount of $4,975.14 for the year 1947.

Appel lant is a Delaware corporation with its principal
pl ace Of business in Chica g) IITinois. Wen Appellant was
Incorporated on February 28,1947, it acquired the assets of
a predecessor partnership. "These assets included a contract
dated Cctober 29, 1945, to purchase from the Southern Pacific
Conpany tinberland in California known as the Southern Pacific
Tract. = On April 1, _1I9L,7,_Appellant entered into a contract to
urchase another California timber tract known as the Mam
ract froma conpany referred to as Mam.

. On Cctober 10, 1947, Appellant contracted to sell these
timperlands to Setzer Forest Products, Inc. Setzer made an
initial paynment to Appellant on both tracts. Wth regard to
the Southein Pacific Tract, it agreed with Appellant To make
the remaining payments which Appéllant owed 10 Southern
Pacific Conpany. ~ Seteer nade the 'payments directly to

Sout hern Pacific Conmpany and in 1952,” upon final paynent,
Southern Pacific conveyed title directly to Setzer. Wth
respect to the Mam Tract, Setzer made paynents to ApRAeIIant,
who in turn paid Mam. After final |payment In 1952, M am
gonveyed title to Appellant and Appellant conveyed it to
etzer,

Al'so anong the assets received b%/ Algp,ellant fromits
oC

%[)edecessor artnership was certain st in Berg Lunmber
npany, a Delaware corporation with its principal place of
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business in California. The partnership had acquired th
stock as security for a loan 8?.$175,0Q mﬁgqh ﬂt ag made to
the Berg conpany, Berg was I|ﬂU|dated in April of 1947,
PﬁV{ng suffeifd atﬁub?_anthai_ 0SS frop}flre in Jangary of
hat year. on the |iqujdation, ant recejved. certain
tlnbeyland ang eqU|pnenﬂ i n exchané&u¥%r Pts rights in the
Berg stock. ApPeIIant sold these assets in the period from
May to August of 1947 for a total of $160, 250.

. The above facts are derived primarily from a menorandum
filed by the Franchise Tax Board. The Appellant filed only a
very short opening nemorandum did not avail itself of an
opportunity to reply to the menorandum of the Franchise Tax
Board and failed to appear at a schedul ed oral hearing. It
h?s presfnted very few facts and no authority in support of
its position,

_ The issues are (1) whether gain fromthe transaction .
with respect to the Southern Pacific Tract had its source in
this State, (2) whether legal expense in the amount of _
$3,981,10 al l egedly incurred in 1952 with respect to the M ani

u

, ctible for the year 1947
and (3) whether the difference between the [oan nmade t0 Ber
and the amount ‘realized on the sale of the assets received from
Berg is deductible for the year 1947,

or Southern Pacific transaction is ded
n

I'n connection with the first issue ion, 3 Of the Cor-
oration Income Tax Act (now Section 236486%10the gevenue and

axat1on Code) provi des:

",.. Incone fromsources within this
State includes income from tangible
or intangible properry | OCated or

having a situs in this State . ,.n

Regu) ation 23040(a), Title 18, California Admnistrative Code,
provi des:

"' Income from sources Wthin -this
State! i ncl udes income from
rentals of, or gains realized
fromthe sale of real or tangible
ersonal property located inthis
tate, regardl ess of where the
sale or transfer is consunmated ..."

As pointed out by the Franchise Tax Board, the courts have
frequentl'y held that under an executory contract to purchase
| and, the vendee becones the equitable” owner of the [and while
the vendor nerely retains the bare legal title as security for
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the purchase price {g8.,R.A. V. Mnnesota, 327 U S. 558; Ekrsie
v, Mohan, 31 Cal. 2d 637; Sherrra_@n v Tnn, 31 Cal. 2d 661;
Ell 7Ot v. McCombs 17 Cal, 2d 2 ; O'Neill V. OQ'Malley, 75
Cal, App, 2d 821; Estate of Reid. 26 Cai. App. 2d 362 Ap-
peIIant has offered‘ﬁﬁ‘?§a§6ﬁ'mﬁV these cases shoul'd not

p y to its situation. \We conclude that Appellant held and
sold to Setzer an ownership interest in the Southern Pacific
Trap% agd ghat the gain on the transaction had its source
inths State

Wth respect to the second issue, assumng that Appellant
incurred a [egal expense in 1952 in connection with the 'l and
transactions, it has not denpnstrated that the I|ab|I|t¥
fixed in 1947 so that it coul proper y be deducted in_that

ear. . The Franchlsa Tax Board nust therefore be sustalned on
his issue (E.H don & Co. v, Comm ssioner, 214 Fed. 2d
655, Kanne vi ATETICam Factors, 190 Fed. 20 155 Cold Meta
Process Co,, 17 T.C, 916).

As to the final issue, it is clear that no loss on the
loan to Berg Lumber Company or on the stock of that conpany
may be attributed to California. Appellant's interest
Berg whet her regarded as that of a credltor or of a stock
o a“ mps ag I'nt angi bl e |nterif% phlc had |ts §§tﬁ%5u

ellant s omlclle Mlller \ cColgan :

Ralpnl er Brewing Co. v _McColgen, ’9’1‘"&|‘L App 2d 118),
oug € assets recelve ronnBer a situs in Cal
fornia, there is no showi ng that the prlce at which they wer e

sold was. less than their baS|s for gain or |loss, that js,

their fair market value at the time of the |iquidation
(Lipsitz v. Commi ssioner,?20 Fed, 2d 871, cert. den. 350 U. S
845, Frank E_ Gilman, 1 T.C. 833; Appeal of George Theis, Jr.
3 B.T.L.. 1030).

ORDER
Pursuyant to the views expressed in the Opinion of the
Board on file in this proceeding, and good cause appearing

therefor

| T | S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Aetna
Pl ywood & Veneer Conpany to a proposed assessment of addi-
tional corporation inconme tax in the anount of $4,975.14 for
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the year 1947 be and the sanme is hereby sustained.

Done at Sacramento, California, this 21st day
1959, by the State Board of Equalization,

Paul R Leake

Ceorge Reilly

John W Lynch -

Ri chard Nevins

ATTEST: Dixwel | L. Pierce , Secretary
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